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The Rule of Law in Ukraine

An Introductory Explanation

The Lord Slynn of Hadley European Law Foundation is now ten years old. Lord Slynn of Hadley is a very senior
English judge who has also served both as Advocate-General and as a judge of the European Court of Justice. He
is the Foundation’s Life President, and the Foundation bears his name in recognition of his contribution to the
development of the principles and practice of European Law in its broadest sense.
The Foundation was created in 1998 to fulfil a growing need for support, advice and training to lawyers and
judges in the countries of Central and Eastern Europe. Its purpose has always been to promote better understanding between Britain and these countries and to contribute to the development of joint action. It has achieved
this purpose through meetings of leading legal representatives drawn from these countries and the UK, through
lectures and seminars for lawyers at all levels who specialise in European Law and allied disciplines, and through
fellowships which enable promising young lawyers to spend a year studying and working in the UK. It has not
previously had any dealings with judges or lawyers in Ukraine. More information about the Foundation can be
found on its website at www.slynn-foundation.org .
In 2008 the Foundation was invited to consider delivering a series of seminars in Ukraine which would be
designed to encourage the development of the Rule of Law in that country. It was envisaged that sponsorship
funding for this series would be forthcoming from business enterprises in Ukraine who had an interest in improving the quality of the judicial system there. It was accordingly decided that we should visit Kiev for four days in
September 2008 to meet as many people as possible and to consider the ways in which, if at all, the Foundation’s
experience might be of value to the people of Ukraine as they seek to strengthen their judicial system consistently
with the Rule of Law.
Before we retired from the Bench, we were both very senior judges in the Court of Appeal of England and
Wales, Sir Henry ending his judicial career in the recently created post of Vice-President of the Civil Division of
that court. We both have immense experience of matters concerned with the independence of the judiciary in
Central and Eastern Europe, and also in the Commonwealth (which comprises many independent states which
were formerly part of the British Empire and shared its common law traditions). In this connection Sir Brian has
visited two states in East and Central Africa, and Sir Henry has since 2006 been Executive Vice-President of the
Commonwealth Magistrates’ and Judges’ Association.
We were both in our time the leaders of the judiciary in the drive to introduce applied computer technology
into the judicial system of England and Wales, and we have both always taken a very keen and well-informed
interest in matters concerned with judicial administration. We have both travelled abroad extensively, giving talks

7

The Rule of Law in Ukraine

and participating in seminars concerned with issues concerned with the rule of law and judicial independence.
Our visit to Kiev took place between 14th and 18th September 2008. It was admirably arranged for us by Mr
Richard Brady, who is the Manager of the British Business Club in Ukraine, and during our four-day visit we met
senior representatives of nine leading law firms and one leading firm of chartered accountants who are based
in Kiev or (in one instance) Kharkov, three of the senior personnel in the US Aid teams which are based in Kiev
and the members of a EU project team, two very senior representatives of relevant committees of the Parliament
of Ukraine, and the Deputy Minister of Justice. We also visited the University of Kiev-Mohyla Academy in Kiev
where Sir Henry gave a talk on matters concerned with the British Constitution to a class of law graduates and we
both answered questions put to us by the students.
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Part I

What We Heard & Saw

The first part of this report is concerned with a description of what we were told during the course of this short visit.
Neither of us had ever visited Ukraine before, and we were both very grateful for the courtesy we were shown everywhere we went and for the interest our visit appeared to invoke. We are conscious that this report must inevitably
touch only lightly on the surface of the issues we were concerned to discuss, particularly because we did not in the
event meet any Ukrainian judges during our stay. On the other hand, we believe that it may be of value because we
were privileged to meet so many people with a vast firsthand knowledge of the workings of the Ukrainian judicial
system, and in that respect alone the report’s credibility must be that much the stronger because all these people knew
what they were talking about, and nearly all of them spoke in exactly the same terms about the situation as they saw it.
1.1 Ukraine, its people and its politics
Ukraine has a multi-ethnic population of about 48.5 million people. Apart from Continental Russia, it is the largest
country in Europe. Its capital city is Kiev, which has a population of 3 million people. There are four or five other
cities with populations of more than one million.
The country was under continuous foreign domination until 1991 (apart from a brief period of independence
at the end of the First World War), most recently under Tsarist Russia (1775-1917) and the Soviet Union (19191991). The Ukrainian people voted for independence at a referendum in 1991. President Kravchuk (1991-94), a
former Chairman of the Communist Party of Ukraine, and President Kuchma (1994-2004), a banker by profession,
then pursued policies that were broadly supportive of developing close relations with the new Russian Federation.
A modern English guidebook describes the latter’s tenure of office in these terms:
“During Kuchma’s tenure the economy did improve. Today’s relatively stable hryvnia was introduced and inflation was brought down from a spiralling 10,000% in 1993 to 5.22% in 2004, by which time GDP was growing
at a rate of 9%. Kuchma’s reign is also remembered for its extreme cronyism. Foreign investors complained that
companies being privatised were frequently sold to Ukrainian ventures with presidential connections, sometimes for well under market value, and international watchdog Transparency International named Ukraine the
world’s third most corrupt country.”
Since the Presidential elections in the end of 2004, Ukrainian politics have been dominated by three people:

9

The Rule of Law in Ukraine

Viktor Yushchenko (Prime Minister 1998-2001; President 2004 - ); Viktor Yanukovych (Prime Minister March 2006
– September 2007); and Yulia Tymoshenko (Prime Minister January – September 2005 and September 2007 - ).
The Orange Revolution took place when the Ukrainian people turned out onto the streets in very large numbers
to protest against Mr Yanukovych being declared the winner of a rigged Presidential election in November 2004.
The Supreme Court set aside the election result, and Mr Yushchenko was elected President in a re-run second
poll.
In simple terms Mr Yushchenko and Ms Tymoshenko have favoured closer relations with Western Europe,
while Mr Yanukovych, whose Party of the People has its power base in the east of the country, is more supportive
of closer relations with Russia, albeit that he is a strong Ukrainian nationalist. In recent months Mr Yushchenko’s
relations with Ms Tymoshenko have broken down, and at the time of our visit in September 2008 his supporters
had withdrawn from supporting her coalition government. The following month the President ordered a new parliamentary election, the third to take place in three years.
1.2 Ukraine’s judicial institutions and the problem of corruption
Ukraine is a Civil Code country. We were told that the country had never possessed a properly functioning
judicial system, even under the Tsars, and that the courts existed in name only until 1991-2. A US visitor to a
Ukrainian court in 1992 found that the chef prosecutor occupied a suite of four grand rooms, while the judges
shared a room. This, he said, represented an accurate reflection of their comparative status under Communist rule:
the judges were state functionaries whose duty was to secure the wishes and carry out the policies of the state.
He told us that there was nothing in Ukrainian education or culture to promote concepts of fairness, let alone to
underline their importance.
In contrast, we were repeatedly told that Ukraine is a country riddled with corruption. One senior lawyer told
us:
“Judges take bribes. Members of the Cabinet and businessmen take bribes. There is corruption at the top. How
do you expect people lower down to behave properly?”
It was not suggested that every judge was corrupt, and we were told of fine judges who rightly earned the
respect of the lawyers who appeared in front of them: “I know some judges who are very strong morally. They
face up to pressure”. Opinions differed on the question whether corruption was encountered more frequently
at a lower judicial level than in the higher courts. One lawyer told us that prosecutors, too, are corrupt, and that
corruption among judges and prosecutors is endemic at local, regional and national levels.
While lawyers in the “magic circle” firms we visited would not dream of paying a bribe to a judge on behalf of
a client, other lawyers do, although this practice is more or less universally condemned. One lawyer told us that
when his firm was engaged in litigation recently in the Commercial Court in London, their worried clients asked
them how they could be sure that the other side had not bribed the judge.
Another lawyer said:
“There is a Catch 22 situation. People take because people give. This tendency lies deep in our society. It is not
seen to be wrong. You pay to get things done quickly. You have to make a gift to get a job done by next Monday.
This is sometimes harmless, and sometimes not. Foreigners now understand that you have to give more than
the box of chocolate. Courts do not have to decide cases by any particular deadline. You pay to get results.
Lawyers may fear the other side has paid the judge. Even if the judge has been paid, his judgment may be
overturned. It is very well understood that the Ukrainian judicial system is corrupt, just as a tomato is red.”
Corrupt pressure on a judge may take the form of a bribe, or it may come in the form of improper political
pressure, at all levels of the judicial system. One lawyer said that financial corruption was not as dangerous as
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connections with relatives, and that even if a party pays a bribe, he may still lose because of the judge’s connections. Another lawyer told us:
“It is so embedded in the minds of Ukrainians that their judges are corrupt. Someone once said that only 2%
of their cases were decided fairly. A high politician may tell a judge how to decide a case. In criminal cases, if
there is a choice of 3-7 years in jail, a payment of $10,000 may reduce the jail term by one year. A payment of
$40,000 could secure a reduction of four years.”
A third lawyer said:
“The Government uses the court system to punish political opponents. This happens a lot.”
We were told that in President Kuchma’s time, the judges would reject claims made against the Government
if the President told them to do so. They would raise all sorts of technical obstacles to avoid considering a claim
on its merits. On one occasion the judges found a way of refusing to register the claim, so that they did not have
to hear it at all.
It was even suggested that three or four of the judges in the Constitutional Court were not impartial and independent, because they were appointed by different factions and had little time for their cases.
A senior accountant told us that in the western parts of Ukraine the scale of corruption might be just as big as
in the East, and that corruption infiltrates the entire country. A foreign Kiev-based lawyer said that someone told
him in 1996 that corruption constituted the worst inheritance from Communism.
1.3 The European Union and the Rule of Law
Although it was said that the development of something approximating to the rule of law had been an issue for
all former Soviet bloc countries, a lawyer who knew the situation in Poland well believed that the advent of EU
membership had made a real difference in the countries of Central Europe. He said:
“Before 2004, Polish companies did not pay their debts. Up to the end of 2003 there was a carrot and stick
process in Poland. EU membership was the carrot. There was a visceral longing to become a member of the
club. There was great excitement when EU membership became a real possibility. Between 2000 and 2003 the
Polish Parliament passed any law the EU required it to pass.”
Another lawyer commented:
“Poland is now completely Europeanised and civilised. They have cleaned things up. In the Baltic states they
also got rid of the old Communists from places of influence.”
In contrast, the prospect of EU membership is still a very long way away for Ukraine, even though discussions
are now proceeding with the EU over some form of associated status. And it is still not certain whether this politically controversial move would command popular support in a country where, we were told, “a lot of people’s
mentality is still a Soviet mentality.” On the other hand, a lawyer from Kharkov told us that Ukrainians look to the
countries of the west: “we want to be like you.”
Another lawyer told us that everyone in the political system, apart from the Communists, favours EU membership. Its attractions include the possibility of working abroad, and the availability of EU money if Ukraine joins.
We were also told:
“There are so many political opinions, on a spectrum between those who want to join NATO and the EU; those
who wish to stay neutral; and those who are inclined to the East. Talking about the EU is just a sentiment. It will
obtain popular votes in the west.”
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1.4 Legal education and the absence of professional standards
Many of those we saw spoke of deficiencies in legal education in Ukraine. 300 different bodies award law
degrees, and although a very few offer a high standard of legal education, in some places a law degree can be
obtained by the payment of a sum of money. We were told that there is very little emphasis on the importance of
creative thinking in legal education: a culture of questioning has not been developed in most law schools. There
are of course opportunities for some students to go abroad, and most of the talented Ukrainian lawyers we met
had had access to Western education, usually in US law schools.
Many people told us that if there was to be reform of the judiciary, there also needed to be reform of the way
in which law is practised in Ukraine. As things now stand, a graduate who has spent five years studying law at
university may practise law immediately without having to take any professional exams, and he or she does not
join anything recognisable as a profession:
“We have judges, lawyers, advocates, in-house counsel, amateurs who practise law: in the middle there are
some public officials and some notaries. There is no single regulatory body.”
Advocates are slightly different. Only an advocate can appear in court on behalf of a client in a criminal case,
and they must undergo a six-week course, followed by an exam. There is a Ukrainian Bar Association which has
1,000 members, and there is a code of professional conduct for advocates, but there was scepticism about the
extent to which the code was enforced:
“We don’t have a strong Bar Association. Some of the lawyers are part of the system and they carry the bribe
to the judges.”
One lawyer told us he had never heard of any advocate being expelled from the Association or barred from
practising. It was unclear whether any clear principles of lawyer-client privilege existed, or whether a Ukrainian
lawyer would readily recognise a conflict of interest.
The firms we visited had their own training arrangements, and were concerned to ensure that their lawyers
understood the importance of professional integrity. The lawyer from Kharkov, who was trained in the United
States, told us, for instance, that his firm of 20 lawyers was trying to incorporate Western standards. They were
keen on professional standards and dress codes, and their clients were impressed.
It was suggested that a marked improvement would come about if lawyers became members of a profession,
and enjoyed the status of professionals. Judges ought to be bound by the same professional standards, and it should
be open to them to return to practise as professional lawyers when they ceased to be judges. Another lawyer told
us that the lack of respect which the judges experience is mostly the fault of the attorneys who find different ways
of influencing the judges. Things would be improved if lawyers were bound by proper professional standards.
1.5 Recruitment to the judiciary
Everyone we saw was critical of the recruitment processes for the judiciary. There is no recognised standard of
qualification to become a judge. In Ukraine the President’s office appoints a judge for an initial five-year term,
and he or she may then be elected for life (until a compulsory retiring age of 65) by a Parliamentary committee. A
lawyer who had taken part in the screening processes in the President’s office told us that newly appointed judges
tend to be drawn from the police or from service in a penal establishment, and this gives them a bias in favour of
the prosecuting authorities. One highly skilled Ukrainian lawyer told us:
“There are no relationships between judges and lawyers: they live on a different planet. I would never contemplate becoming a national judge.”
Other routes to judicial appointment were through valuable connections (“In Ukraine anyone can become a
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judge. It helps if you have an important relation;” “To be a judge you have to have connections: there is no feeling
that the state wants you to be a judge” ;) or through having served as a judge’s assistant at a court. Judges’ assistants
are young people who serve as clerks at the courts at a nominal salary, sometimes while they are still conducting
their undergraduate studies. They do not have to possess a law degree – a two-year conversion course is available
– and they have no statutory status nor any entitlement to benefits. One Ukrainian lawyer told us:
“I had a friend at law school whose father was a judge. He worked as a judge’s assistant for two years. He sat
in an office between 9 am and 6 pm without much funding. He typed on a typewriter because there was no
computer. He has now been a judge for a year. He used his own money to equip his office. Assistants have a
miserable salary and no future career growth.”
We were told that two years ago the Chief Justice of the Supreme Court was very critical of the system whereby
judges were appointed following an assistantship.
As is common in Civil Code countries, a law professorship sometimes leads directly to a judicial appointment
at appellate level. We did not hear any criticism of the judges who entered the judiciary by this route. On the other
hand we were told that some of the younger politicians wish to stop this practice. One lawyer who was otherwise
very critical of the entire judicial system told us that on the Supreme Court there were some well qualified lawyers
who were good judges.
1.6 The chairmen of local courts
During our interviews there were a lot of references to the head judge, or chairman, of the judges assigned to a
court or a court district. Worries were expressed that the arrangements for these appointments were not transparent. We were told that this is a position of considerable influence, because the post-holder is responsible for the
allocation of cases to the judges under his or her command. Although there is supposed to be a procedure for
allotting cases randomly, this only came into effect earlier this year, and even now it only works sporadically, particularly as many courts do not possess the computers needed to put this procedure into effect. Indeed, we were
told that some courts only enjoy the use of electricity between 10 am and 12 noon, or between 2 pm and 4 pm.
These posts were seen as providing an opportunity for political influence to be exerted:
“Local authorities allocate houses at local level: the chairman of the court therefore has to be on good relations
with the local authority.”
1.7 Judicial training
Provision for judicial training is patchy, although there are now proposals before Parliament to improve the
position, as we will describe in due course. Training for the police and the prosecutors is similarly patchy. One
observer told us:
“Judges are not very well prepared for any new subjects. They have difficulty in recognising how to hold the
balance between the state and the citizen.”
Another said:
“Everyone will have to be brought into the training programmes: police, prosecutors, court staff and judges.”
1.8 Judges’ salaries
Judicial salaries were not regarded as being particularly low by Ukrainian standards, although they are far
below the salaries available to able lawyers in the private sector. We were told that the average monthly salary
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in Ukraine is $350. A judge’s starting salary in a district court may be $1,000 per month, and this will rise to
$2,500 per month at appellate level, and $10,000 per month at Supreme Court level. In contrast, a skilled lawyer
at a private law firm may earn $25,000 per month. Some new judges see the opportunity to receive bribes as an
attractive financial inducement: we were told of some very wealthy judges who were widely believed to have
supplemented their judicial salaries by taking generous backhanders.
1.9 Lack of respect for the judiciary
Against this background it was not surprising to hear that as a general rule, judges are held in low esteem by the
people of the country. Mr David Vaughn, who heads the US Aid team in Kiev, told us that his office had conducted
a number of public opinion surveys, and that all of them indicated a very low level of trust in the judiciary.
The following comments were typical of the views expressed by the many senior lawyers we met:
“None of the judges are respected.”
“Judges receive as much respect as doormen.”
“People don’t look on a judge as an older man, wise and not corrupt. They say he is rich and corrupt. This is
the perception of the people. They do not want to go to court.”
We were told by a EU observer that the citizen of Ukraine finds petty corruption the most distasteful. The need
to raise the respect with which judges are regarded in Ukrainian society was expressed in these terms by one of
the lawyers we met:
“Respect and status are important. This is what is measured by lawyers. Raising the respect in which judges
are held is very important. Once the judges have obtained popular respect, they will not want to lose it. It is
important that we should recognise the judges who are good. They should be honoured and distinguished.
Perhaps there should be a poll among lawyers to decide who is the best judge. Many lawyers know which
judges are respected by lawyers.”
1.10 The quality of judicial decisions
Quite apart from the problems associated with corruption, there was also widespread criticism of judicial
processes. This is compounded by an unwillingness among some judges to address issues of substantive law, as
opposed to technical procedural points. One experienced lawyer told us:
“The trouble with our judicial system is the judges’ lack of understanding of the law and of the role of the judge
in the state.”
Another lawyer told us:
“I know people in Ukrainian law firms who draft the judges’ decisions for them. This is really painful. There is
a non-enforcement of ethical standards.”
We were given some examples of arbitrary judicial decisions. In one well-known case of “corporate raiding”
a minority shareholder applied to a judge in an obscure location who granted a nationwide injunction prohibiting the majority shareholders in the company from exercising their voting power at an important meeting. This
particular problem, we were told, has now been addressed by legislation.
Very recently a foreign investor, who had been granted a licence to explore for oil in the Black Sea, saw his
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licence taken away arbitrarily by an order of a court (once oil had been found) without any apparent right of
redress or right to compensation.
Criticism was also leveled at the way in which a minor court had declared a presidential decree invalid, and at
a tendency, reinforced at a high appellate level, to decline to enforce foreign arbitral awards that affect Ukrainian
companies.
The senior partner of one law firm said that because judges receive no guidance on how to interpret the law,
this leads to their giving arbitrary judgments, without any reasons (or sometimes, for reasons that have nothing to
do with the case):
“I saw yesterday a judgment which only referred to one law and which simply said ‘You are wrong.’”
Sometimes a judge will simply adopt in an uncritical way the submissions he received from one of the parties
to the litigation. This lawyer told us that Ukrainian judges really hate having to decide issues of law: they prefer
to deal with the facts, or to decide cases on technical points without having any regard to the merits. Ukrainian
judges, it was suggested, ought to gain more foreign experience. They needed to have less concern about procedural as opposed to substantive law.
The Supreme Court of Ukraine publishes an update of its decisions every year. These are intended to sum up
best practice. Although they are supposed to be taken into account in the lower courts, some judges fail to follow
their guidance.
On one occasion, we were told, a lawyer in a lower court attempted to cite a case which had been decided
on identical facts, and the judge simply tossed the judgment in the air and told him never to do this again. “It is
my job to decide a case”, she said, “and not the job of another judge.”
A view was strongly expressed by one Ukrainian lawyer who was familiar with the common law system to the
effect that a lot of the arbitrariness would be taken out of the Ukrainian judicial system if only arrangements could
be made by which judgments of a higher court had a binding precedential effect.
1.11 The Ukrainian court structure
A graduate student at the university we visited drew a chart for us which depicted the framework of the judicial
system in Ukraine. Below the Supreme Court (which contains chambers of judges devoted to civil, commercial,
administrative and military appeals) there are three main streams of judicial work. The district courts handle
general civil and criminal cases (and some administrative cases) with an appeal lying to a local appellate court
(which also handles serious criminal cases at first instance) and thence to the Supreme Court. A limited number
of commercial courts handle commercial litigation, with appeals lying first to an appellate commercial court and
then to the Supreme Commercial Court, with the Supreme Court furnishing a fourth layer of court. The district
administrative courts handle most administrative cases (complaints by the public against the state), and again
there is a four-layer structure. There are also the military courts, although they were not shown on the chart. The
Constitutional Court is separate from all this. Praise was accorded to the quality of the judges of the Supreme
Commercial Court, and to those who sit in the National Arbitration Court of Ukraine, which handles 500 cases
every year.
1.12 Judicial discipline
We encountered widespread criticism of the ways in which judges are disciplined. The lawyers we met believed
that this did not happen often enough. Disciplinary control is conducted at two different levels. There is a judicial
disciplinary commission which has the power to reprimand a judge. Dismissal can only be ordered by the High
Council of Justice for Ukraine. This body derives its powers and responsibilities from the Constitution (see the
Appendix to this report). The High Council of Justice consists of twenty members. The Verkhovna Rada of Ukraine,
the President of Ukraine, the Congress of Judges of Ukraine, the Congress of Advocates of Ukraine, and the
Congress of Representatives of Higher Legal Educational Establishments and Scientific Institutions, each appoint
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three members to the High Council of Justice, and the All-Ukrainian Conference of Employees of the Procuracy
appoints two members. The Chairman of the Supreme Court of Ukraine, the Minister of Justice of Ukraine and the
Procurator General of Ukraine are ex officio members.
Because dismissal is a political decision, we were told that the system was seen to be ineffective because there
is political interference with the integrity of the Council’s decision-making processes. The principles underlying
appropriate judicial conduct are in place: the problem lies in their enforcement.
One lawyer told us that he felt that arrangements should be made whereby a judge might be dismissed if he
gave “illegal judgments”. At present a judgment may be seen to be bad, but the judge will say that it is his judgment, and nothing is done about it. “Making an intentionally unfair judgment” is said to be a crime under the law
of Ukraine, but recourse is seldom made to this offence.
It was suggested that if too many of a judge’s decisions are overturned by the higher courts, the judge should
eventually be thrown out.
1.13 Is there any willingness to change?
Opinions were mixed on the question whether there is any general willingness to change things for the better.
One lawyer told us that he believed that the Government to a certain extent probably wanted something to happen. On the other hand the cynics we met said that there was no willingness to change, because the judges and
the politicians who benefit from the present arrangements see no reason to alter them.
On this issue there was quite a sharp divide between the lawyers and the politicians we met. It seemed to
us that either there has been no very effective system of public consultation on issues concerned with judicial
reform, or there is a general resignation within the legal community that no change of any significance will
take place, however much people may talk about it. Unfortunately, although we were scheduled to meet some
Supreme Court judges during our visit, they had to attend an important meeting on budgetary matters and were
unable to see us.
Mr Vaughn told us, however, of the co-operation his office had received from a number of very senior judges in
connections with the proposals for judicial reform they had been preparing. They had been working on two draft
laws, and they had found some real champions within the leadership of the Supreme Court.
Considerable progress had been made on developing a Code of Judicial Ethics, and they were also liaising
with the judge in charge of judicial training in his efforts to introduce modern training methods. Currently no use
is made of role-play or case studies in judicial training in Ukraine.
Another project, in which seven NGOs are working in 49 courts in Ukraine, is concerned with studying ways
in which judges can achieve better relations with the public in the course of the work they do. A number of judges
in the regions were assisting Mr Vaughn’s staff in their work, and he, or other members of his team, had addressed
700 judges so far, including 20 at a meeting in Lviv on the day before we met him.
Quite apart from the judges on the Supreme Court who have been given specific leadership responsibilities,
a Congress of Ukrainian Judges is held every three years at which a Council of Judges is elected to represent the
judiciary as a whole during the ensuing three year period.
Mr Vaughn’s office has been liaising with this Council on issues affecting bench/bar relations, relations with
the media, and how to evaluate judicial performance.
1.14 Criticism of administrative agencies and regulatory authorities
It is not only the judicial system that is in need of reform. There was also widespread criticism of the administrative
agencies and regulatory authorities in Ukraine. We were told that standards of public administration were low,
and that the extent of the ensuing corruption led the Ukrainian people to be antagonistic to those who were
responsible for public administration. A Minister may, for instance, require payment of a fee of $1 million for
the grant of a valuable licence. At the time of our visit publicity was given to two recent decisions by the city
authorities in Kiev who were said to have transferred 10% of the land in the city to overseas interests at an
undervalue.
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The idea of introducing any new regulatory body was rejected by an accountant we met, because of his
concern about its likely membership. On the other hand, something had to be done to provide compensation
for those who were illegally deprived of valuable assets or licences. Deals worth hundreds of millions of dollars
were being done without any effective system of judicial control. Parliamentarians, we were told, are untouchable
because they have voted themselves immunity for whatever they do.
One experienced lawyer told us that the administration of tax law was a mess. Standards of public administration were very low, and there was no code that dictated how local authorities should behave.
The basis on which permissions and licences were granted was often far from clear: “without transparency, the
political elite can do what they want to do.”
1.15 Our meetings with senior political figures
Although most of the views we received came from practising lawyers or the representatives of overseas agencies (such as US Aid or a EU project team) we were privileged to meet three senior Ukrainian politicians during
the course of our visit, and much of what they said coincided with what we had heard from others. They were
Mr Korvichuk, the Deputy Minister of Justice; Professor Dr Volodomyr M Stretovych, who is Chairman of the Christian
Democratic Union Party and the Deputy Chairman of the Parliamentary Committee on Legislative Support of
Law Enforcement Activity; and Mr Serhii Kivalov, the Chairman of the Committee on Justice in the Parliament of
Ukraine.
They variously expressed the need to improve the arrangements for the training, recruitment and disciplining
of judges; the need for up to date Codes of Ethics not only for the judiciary but also for the courts’ administrative
staff; the need to improve the arrangements for the enforcement of court judgments; the need to simplify the laws;
the need to abolish the four-layer structure for the commercial and administrative courts; and the need for both
politicians and judges to obtain a clearer understanding of what judicial independence entails.
Mr Korvichuk explained the division of responsibility between the Ministry of Justice and the Supreme Court
in matters affecting the judiciary. He was keen to reduce the arrangements for the Administrative Court and the
Commercial Court to a three-level structure, and he told us that the current methods of enforcing judgments were
very unsatisfactory. He was also anxious to reduce the volume of legislation and to make it a lot simpler. He said
that they were now in a transition phase. The system was quite problematic, and a lot of procedural arrangements
had to be changed.
Professor Stretovych invited us to write a report which could be presented to the judges of the Supreme Court
and to the people in the Ministry of Justice and in the Parliament of Ukraine who were concerned with the administration of justice. There were three main ways in which we could help, he told us: in relation to the work
of the High Council of Justice who were responsible for judicial qualifications; the Ministry of Justice which is
responsible for the public control of judges; and the Supreme Court which is responsible for the structure of the
judicial system.
He said that many people in Ukraine were interested in improving the judicial system, but the question was:
how should we do it? They would welcome any advice we might give them on how to improve the court structure, how judges should be selected and trained, what code of ethics should be introduced, and how it should be
enforced. All these matters, he said, were very important. We should send our report to the Prime Minister and
the President, and advise them what steps Ukraine should take to integrate its judicial system into the European
judicial system. When we returned to Kiev after writing our report, we should make our visit very public and take
steps to be interviewed by the media.
Mr Kivalov told us that he would welcome this. He explained to us what was happening in relation to the new
laws that were concerned with the future of judicial training and the appointment of judges. It was intended that
it should be mandatory for a judge to qualify at one of the professional institutes for judges that would be established at different universities. His committee was also concerned to examine what controls might be placed on
judicial appointments to posts like the headships of courts. He had been trying to introduce a lay element into the
procedures for disciplining judges.
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1.16 A few final matters
Mr Vaughn told us that Parliament had eliminated the Academy of Judges from their legislative proposals.
Instead, they had identified a few law schools for the delivery of judicial training. There would be four training
programmes in the draft legislation currently before Parliament: courts and the media, administrative law, judicial
ethics and judicial opinion writing. He said that any contribution from the Foundation in teaching about judicial
ethics and the rule of law would be very welcome, and he looked forward to collaborating with us.
A representative of a EU-financed project concerned with the administration of the courts (which was only
concerned with judges in so far as they hold administrative responsibilities) told us:
“It is true that the judges are, correctly, jealous of independence, but what does independence mean? There is
definitely a lack of budgetary independence, which is blocking the ability to see the extent of the reform that is
needed for the management of the courts. There is a complete lack of management ability in judges, but they
insist on taking management decisions although they do not possess any management expertise. There is also
a sense of loneliness.
There is a commitment to change, but there must be incentives or sanctions if change is to be effected.
I advise you to work on the concept of independence: what it means. You should clarify the terms of the
programme. In Europe different countries may legitimately take up different positions on how judicial independence is achieved in practice. There is a need to make the judicial job fun. The Chief Judge may want to have
support. There is currently no collegiality and no support.”
A number of people stressed to us how important young people would be in anything we undertook. Typical
comments were:
“You should concentrate attention on our younger people. There is a need for two-way student exchanges.
People retire young. If you are not a success by the age of 40, you never will be. Older people do not have the
same influence.”
“To change the system, you need to start with a new generation.”
“I would encourage you to work with the young: people who will press for change.”
“You need to start with the young people. You have to change the system fundamentally.”
Finally, we did not detect much interest in learning about EU law and practice, presumably because Ukraine’s
entry into the EU (if it ever happens) is seen to be a long way away. On the other hand, a good deal of interest
was shown in learning about practical topics, and it would be possible to envisage fitting in a sponsored morning
seminar on some issue of topical interest to commercial lawyers in addition to a programme of talks and seminars
on ethics and the rule of law.
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Part II

How the Foundation May
be Able to Help

In the first part of this report we have described what we heard and saw during our brief visit. The question we
address in this second part is: what, if anything, can the Slynn Foundation do to help?
2.1 Is there a willingness to change?
It can do nothing to help if there is not a will within Ukraine’s senior political and judicial circles to do something
to change the present state of things. Across the world the rule of law is seen as central to the functioning of a
modern democratic state. There can be no rule of law if the judges of the state are not respected within the community they serve, if they are not accountable to the people for what they do, and if they are not truly independent
of the executive and the legislature.
Why should such a will exist? There are perhaps four main reasons:
1.

2.
3.

4.

The first is that Ukraine has assumed enforceable obligations under international law as part of the price
it is willing to pay for being recognised as a working partner in the United Nations and in the Council of
Europe.
The second is that it will not be able to continue to attract inward investment unless it possesses a judicial
system that is seen to be unbiased, fair and fit for the job.
The third is that it stands no chance of ever being admitted to the European Union unless its judicial
system meets the standards required by the European Convention on Human Rights, whose values perfuse
the work of the European Union.
The fourth is that much-needed reform cannot be achieved effectively in a country where the courts
cannot be trusted to adjudicate fairly and in a well-informed way when disputes arise which call for
resolution.

2.2 Ukraine’s obligations under international law
Perhaps central to all this is the language of Article 6 of the European Convention on Human Rights (1950):
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“In the determination of his civil rights and obligations or of any criminal charge against him, everyone is
entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law.”
This language was subsequently mirrored in Article 14 of the International Covenant on Civil and Political
Rights (1966):
“All persons shall be equal before courts and tribunals. In the determination of any criminal charge against
him, or of his rights and obligations in a suit at law, everyone shall be entitled to a fair and public hearing by a
competent, independent and impartial tribunal established by law.”
“Fair”; “impartial”; “independent”; “competent”. These are the qualities required of a nation’s judges, and
efforts are now being made all over the world to ensure that the judges of a country match up to these standards.
Ukraine is bound by both these instruments. The first is policed by the European Court of Human Rights in
Strasbourg (to whom the citizens of Ukraine have a direct right of access if they are unable to achieve appropriate
redress in the national courts) and the second by the new Human Rights Council of the United Nations. More
recently, the former UN Human Rights Commission gave its approval to the Bangalore Principles of Judicial Conduct (2002), the main text of which we have included as Appendix II to our Report. These Principles are founded
on six Values: Independence, Impartiality, Integrity, Propriety, Equality, and Competence & Diligence.
Judicial Codes of Ethics (including the newly published Guide to Judicial Conduct in England & Wales (2004))
have been developed all over the world during the last ten years, and all the more recent ones have taken their
lead from the Bangalore Principles.
2.3 Ukraine’s desire to attract inward investment
In our report we have described recent instances in which valuable licences appear to have been arbitrarily
revoked without any effective right of redress or right to compensation in he courts of Ukraine.
We have described how arbitrary judgments in obscure local courts have frozen the rights of majority shareholders.
We have reported the concern that is felt because some awards made by international arbitral tribunals, whose
jurisdiction arises from agreements made between the parties to a contract, have not been recognised by the
courts of Ukraine in recent years.
And we have shown how concern is also expressed about the efficiency of the arrangements for the enforcement of judgments, even if foreign judgments or awards are recognised by the courts of Ukraine as being enforceable within their jurisdiction.
2.4 Ukrainians’ wish to join the European Union
It can be bluntly stated that unless it takes steps to reform its judicial system Ukraine has no chance of ever being
admitted to the European Union. Great concerns are currently being expressed about the judicial systems of
Romania and Bulgaria, who were admitted in 2007 as the latest entrants to the Union. The deficiencies in the
Ukrainian judicial system appear to be at least as bad, if not worse. If there is a real; determination within Ukraine
to be admitted to the Union within the next 10 years, the process of effective judicial reform needs to be started
now.
2.5 Defects in the court system as an impediment to political and social reform
Good administration is based on good law. The people of a country must be able to trust their administrators. If
they believe that their rights are being infringed by bad administration – or corrupt administration - they must be
able to trust the courts. Even if international obligations, the deterrence of foreign investors, and the desire in some
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quarters to join the European Union count for little, it is a prerequisite of good administration that the judiciary,
who are the ultimate referees of people’s rights, should be up to the job. If the citizens of a country cannot trust
their judges to be fair, impartial, independent and competent, then there is something seriously wrong with the
well-being of that country.
2.6 Where do the main defects exist?
We were told that corruption is endemic in Ukraine, and this is an issue that needs to be addressed by the people
of Ukraine. But the fact that corruption is endemic in Ukraine does not mean that its judges have to be corrupt.
We see no reason why, if the political and judicial will exists, corruption should not be driven out of the Ukrainian
judicial system.
A culture should be created in which a Ukrainian judge will know that if he or she is shown to have taken
a bribe in connection with his or her judicial duties, dismissal (after fair process) will be automatic. If he or she
is shown to have decided a case after being improperly influenced by pressures external to that case, dismissal
should be automatic. The people of Ukraine should have grounds for believing, like the people of England and
Wales, that their judges are honest and incorruptible. The story we have related about the Ukrainian litigant who
was worried that a judge in the Commercial Court in London might be susceptible to bribes is a story of two cultures a million miles apart. Fortunately, in England today the idea that a judge might be willing to take a bribe is
completely unthinkable.
The main defects we identified during our visit related to:
1.
2.
3.

Weaknesses in the educational system for lawyers at undergraduate and graduate level
The absence of any effective professional standards among Ukrainian lawyers
Weaknesses in the arrangements for recruiting, selecting, training, supporting and disciplining judges in
Ukraine

2.7 Weaknesses in the educational system for law students
A country cannot develop a cadre of fair, independent, impartial and competent judges unless its educational
establishments are fit for the purpose of training the judiciary of the future. Whether or not law is taught “parrot
fashion” in the law faculties in Ukraine, it seemed to us that a lot of the current difficulties arise from deficiencies
in the education the country’s future judges are receiving in Ukraine’s universities (and, perhaps, in its schools as
well). This is a topic well outside the competence of the Slynn Foundation to address, but we are sure that skilled
English law teachers would be happy to assist and advise, if invited to do so.
2.8 The absence of effective professional standards among Ukrainian lawyers
This is an issue the Foundation, drawing as it does on English lawyers as well as English judges, would be happy to
help with. For many years England has had two professional bodies representing lawyers: the Law Society (representing solicitors) and the Bar Council (representing barristers). Very recently the Institute of Legal Executives has
become recognised as a third representative body with its own examinations and Code of Conduct. It provides
a career structure for legal executives, who are often non-graduates employed by law firms, in which they can
develop their potential.
We know that Civil Code countries recruit their judges when they are young, as opposed to the “second
career” structure that is usual in common law countries. But it seems to us that unless Ukraine recognises the need
to develop a legal profession which is proud of the professional standards by which its members are bound, there
will be no hope of developing a judiciary of which the country can be proud.
Sir Henry remembers that when he welcomed the President of the Russian Supreme Court to the Inner
Temple ten years ago, he told him that in that place English judges and barristers had been teaching English
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students the ethics of their profession for more than six hundred years. The President replied: “I envy you”.
In a modern democratic state it ought to be unthinkable that the lawyer for a party to litigation should be willing to convey a bribe to the judge who is trying the party’s case. Unless such conduct, if proved after due process,
leads to instant dismissal from the profession and professional disgrace, there is not much chance of improving
things within the judiciary.
On a second visit, the Foundation would be happy to discuss with interested members of the judiciary and
with those lawyers who are anxious to develop appropriate professional standards the best way in which it might
be able to make a worthwhile contribution.
In this context, the arrangements in England & Wales are currently undergoing reform. The Bar Standards
Council, with independent members as well as barristers within its membership, and the Solicitors’ Regulatory
Authority, with comparable membership on the solicitors’ side of things, have recently been established as freestanding institutions concerned with establishing and policing appropriate professional standards. In this way
their activities have been hived off from the mainstream work the Bar Council and the Law Society have traditionally performed in the service of their members.
In order to qualify as a barrister or a solicitor, a law graduate must successfully pass the one-year Bar
Vocational Course or the Solicitors’ Legal Practice course before going on to receive practical training as a pupil
barrister or a trainee solicitor.
A number of universities are now delivering these courses under franchise contracts. A non-law graduate must
additionally pass a one-year diploma course which concentrates on a few “core subjects”: contract law, tort law
and criminal law, for instance.
Under these arrangements, the universities’ degree courses concentrate on teaching students about substantive law, and those who deliver the Bar vocational course and the legal practice course teach how this practical
knowhow is deployed in practice within a strong framework of professional ethics. We believe that there is much
that the legal training establishments in Ukraine might learn from our experiences in England & Wales.
In this country the Chairman of the Bar and the President of the Law Society, who each hold elected office for
one year, are recognised as the leaders of large communities of professional men and women who are practising their profession on a day to day basis within powerful ethical constraints on what they may or may not do.
Disbarment or the sentence of being struck off the Roll of Solicitors is not only a sign of professional disgrace. It
also means that it is impossible for the person concerned to hold himself or herself out as a barrister or solicitor
in future, and this represents a significant financial penalty as well.
2.9 Weaknesses in the arrangements for recruiting, selecting, training,
supporting and disciplining judges in Ukraine
This is the area in which the Foundation could be of most assistance, if required. We would need to work alongside the Ukrainian judiciary and the senior staff in the US Aid project if our contribution is to be of any value,
and we envisage that after a second visit to Kiev we would be able to gain a clearer understanding of the ways in
which our expertise could be of most practical use.
We would certainly need to understand more about the legislative proposals for judicial reform that were
recently submitted to the RADA, and the present wording of the draft laws, before we could make a really useful
contribution.
In summary, it is evident to us that a real effort needs to be made to improve the standing of the judiciary in
Ukrainian society.
Little matters like calling the judge “Your Honour” (or some similar form of address) and standing up when he
or she enters the courtroom have an important symbolic value in western countries.
Proper pay and pension arrangements also play their part.
So does a reasonably high standard of professional competence, but integrity is far more important than great
intellect as a quality to be prized in a modern judge.
Honesty, reasonable intelligence, common sense, and a high reputation among the community he or she
serves are the principal attributes to be found in a good modern judge.
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2.10 Training on judicial ethics
Judges cannot expect respect unless they conduct themselves in such a way as to earn respect, and courses on
judicial ethics and proper standards of judicial conduct are now being developed and delivered across the world.
Sir Henry spent three days in Bangkok in January 2008 participating in seminars organised by the American Bar
Association’s Rule of Law initiative for the judiciary of Thailand, and similar seminars are being organised and run
in many different parts of the world.
Although it is always possible to base a training course on the Bangalore Principles (see Appendix II), it would
be better if courses in judicial ethics could be timed to coincide with the adoption of a new, modern Code of
Judicial Ethics in Ukraine, such as is currently being prepared.
Any such courses should also embrace teaching on the importance of the rule of law. We attach at Appendix
III a recent restatement of the meaning of this phrase by Lord Bingham, who was the senior judge in the United
Kingdom before his recent retirement.
Participation in the planning and delivery of such courses would be the single largest contribution the Foundation would be able to make.
2.11 Judicial training more generally
We also believe that the Foundation might be able to make a worthwhile contribution in the field of judicial
training. We understand that the currently preferred view is that basic judicial training (prior to appointment as a
judge) should be delivered through a small number of university faculties. So long as the practising judiciary has
a significant input into the content and quality of these training courses, these arrangements are really no different
from the arrangements that are now made through a few English and Welsh universities for the delivery of basic
professional training through the Bar Vocational Course and the Legal Practice Course, as contrasted with what
happened twenty years ago when the Bar and the Law Society insisted that only two monopoly institutions, the
Inns of Court School of Law (for barristers) and the College of Law (for solicitors), could deliver this training.
Where we believe that the Foundation might have a valuable contribution to make, in collaboration with US
Aid project staff, is in developing the arrangements for continuous judicial training after a judge has first started
to sit. In England & Wales formal arrangements for judicial training only commenced with the creation of the
Judicial Studies Board (JSB) in 1979, and through the last 29 years the Board has steadily earned the confidence
of the judiciary in delivering practical courses, usually delivered by judges for judges, which judges find useful in
developing their judicial skills and in introducing them to new topics which they did not learn during their initial
training.
We have been developing on this side of the Atlantic expertise in training through the use of role-play and
case studies, and we anticipate that we could readily recruit English judges (or retired judges) with the requisite
knowhow. Even if the universities deliver basic judicial training, we believe that there must be a central judicial
training body (whether it is called an Academy or a board or an Institute) under the control of judges which is
responsible for planning and supervising the delivery of judicial training throughout Ukraine. Sir Henry was a
member of our JSB in the early 1990s when he introduced what was then called “racial awareness training” into
the syllabus for judicial training, and he has been collaborating in one way or another with the JSB ever since
then.
2.12 Judicial discipline
We also believe that the Foundation’s expertise could be useful in advising on aspects of the new disciplinary
arrangements that are being planned for the judiciary in Ukraine. This is a subject that is now giving rise to worldwide interest.
As new Codes of Judicial Ethics are being developed, and as the importance of the independence of the judiciary is being appreciated in more and more countries that aspire to the Rule of Law, it is becoming more and
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more apparent that there must be well-resourced and transparently fair procedures for disciplining judges against
whom allegations of a breach of the national Code of Judicial Conduct is alleged.
Within the Commonwealth, the “Latimer House Guidelines for the Commonwealth” (1998), which have now
been adopted by the Commonwealth Heads of Government, contain the following two principles for ensuring
judicial accountability:
(A) Discipline:
(i) In cases where a judge is at risk of removal, the judge must have the right to be fully informed of the
charges, to be represented at a hearing, to make a full defence, and to be judged by an independent
and impartial tribunal. Grounds for removal of a judge should be limited to:
(a) Inability to perform judicial duties; and
(b) Serious misconduct.
(ii) In all other matters, the process should be conducted by the chief judge of the courts;
(iii) Disciplinary procedures should not include the public admonition of judges. Any admonitions should
be delivered in private, by the chief judge.
(B) Public Criticism:
(i) Legitimate public criticism of judicial performance is a means of ensuring accountability;
(ii) The criminal law and contempt proceedings are not appropriate mechanisms for restricting legitimate
criticism of the courts.
It is likely that similar guidelines are now available for countries like Ukraine which are not one of the 53
independent states within the Commonwealth, but if they are not, the Latimer House Guidelines are as good a
starting point as any.
It follows that the disciplinary processes for judges in Ukraine ought to follow this model, even though there
may in due course be found to be good grounds for departing from the model in particular respects. When the
new disciplinary procedures were being prepared in England & Wales following the enactment of the Constitutional Reform Act 2005, for instance, it was thought desirable that the Lord Chief Justice (the head of the judiciary)
and the Lord Chancellor (the member of the Government responsible for supporting the judiciary) should make
decisions in disciplinary cases jointly as a means of ensuring that there was public confidence in the integrity of
the arrangements.
Under our new arrangements, there is an Office for Judicial Complaints, which is accountable to both the
Lord Chief Justice and the Lord Chancellor and responsible for receiving and sifting complaints against judges.
An investigating judge will then conduct a procedurally fair investigation in all those cases that call for further
scrutiny. Once his or her report is received, and the Lord Chancellor and the Lord Chief Justice have decided what
action to take (ranging from “informal guidance” through to a reprimand, suspension or dismissal), the judge has
a right to have his or her case reviewed by a review panel consisting of a judge of a senior status, a judge of the
same status, and two independent lay people selected by rota from a panel of responsible lay people elected after
a public competition.
In October 2006 Sir Henry chaired the first review panel under the new system, which made its recommendation after four days of studying the papers, interviewing the judge (who was accompanied by another judge as a
“friend at court”) and deciding on the text of its report. The Lord Chief Justice and the Lord Chancellor will then
reconsider their decision in the light of that report.
There is also a Judicial Conduct Ombudsman, who will consider any complaint that the procedure was not
properly conducted, and who has power to suggest that aspects of the procedure should be revisited. He has no
power to inquire into the substantive merits of a complaint.
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Modern standards of ensuring judicial accountability require the introduction of disciplinary procedures that
are transparent and fair to all concerned (complainant and judge alike). The Foundation would be happy to make
suggestions as to how appropriate procedures could be introduced within the mechanisms supervised by the
High Council of Justice which has the responsibility under the Constitution of Ukraine for “exercising disciplinary
procedure in regard to judges of the Supreme Court of Ukraine and judges of high specialised courts, and the
consideration of complaints regarding decisions on bringing to disciplinary liability judges of courts of appeal and
local courts, and also procurators.” It will be essential that the actual processes of investigating and determining
individual complaints satisfy the requirements of independence and impartiality.
The role of the High Council should be a supervisory one. There is of course no possibility of ensuring proper
standards of judicial accountability if there is any room at all for disciplinary decisions on issues of judicial conduct to be influenced by extraneous political pressures.
2.13 Judicial recruitment and selection
If the quality and training of new entrants to the judiciary can be improved, and if the status and standing of the
judiciary in Ukrainian society can be improved, and if the arrangements for judicial pay and pensions and conditions of service can be improved, then there could be a real chance of attracting into the judicial service Ukrainian
lawyers currently in private practice who are of the quality and who possess the professional skills of some of
those whom we were privileged to meet.
It will be a very long process, and it may be that lawyers of this quality could only be attracted to join the
judiciary at appellate level, but our experience in England & Wales has shown that so long as these other matters
are effectively addressed, the wish to render valuable public service as a judge remains a potent attraction even if
it involves suffering a substantial loss of pay.
The Foundation would be very happy to comment on the details of what is currently proposed. Every effort
needs to be made to encourage a recruitment stream of able people into the judiciary which is not exclusively
drawn from those who were formerly in the police or penitentiary service or those who have connections or relations in the right places.
2.14 Other issues
We believe that the Foundation might also have some useful contributions to make on such issues as the appropriate structures for the court system (three levels or four?) and appropriate ways of ensuring judicial involvement
in budgetary control of the court system, because these are matters that have greatly exercised us in England &
Wales in recent years, but they seem to be ancillary to the contribution we believe that the Foundation can make
on matters such as training, ethics and discipline.
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Part III

A Summary of Our findings
& the Way Ahead

3.1 A Summary of Our Findings
It was the unanimous view of the legal practitioners whom we saw, who included senior lawyers from Ukrainian
and international firms, that the administration of justice in Ukraine was in a most unsatisfactory state and that
reforms were required as a matter of urgency.
This view was reinforced by the opinions expressed to us by Mr. Korvichuk (the Deputy Minister of Justice), by
Professor Dr. Volodomyr M. Stretovych (the Chairman of the Christian Democratic Union Party and the Deputy
Chairman of the Parliamentary Committee on Legislative Support of Law Enforcement Activity), and by Mr. Serhil
Kivalov (the Chairman of the Committee on Justice in the Parliament of Ukraine).
In addition, this general assessment was supported by the members of the US Aid teams and the EU project
team whom we saw, as well as by two leading academics in the University of Kiev-Mohyla Academy.
The criticisms fell under the following principal headings:
•

Though there were some notable exceptions, many judges at all levels were personally corrupt and were
willing to accept bribes.

•

The judges, though in theory independent, were subject from time to time to political interference.

•

The judges, both individually and collectively, were held in very low esteem by the general public.

•

The system employed for the recruitment of judges was unsatisfactory. Many of the judges had a background in the police or prosecution service or were selected on the basis of some personal introduction.
As a result few, if any, legal practitioners with a wide experience of the law would contemplate becoming
a judge.

•

There was no effective system in operation for holding judges to account for improper behaviour.

•

There was no clear dividing line between, on the one hand, the Ministry of Justice, and, on the
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other hand, the senior judges, and in particular the judges of the Supreme Court, on such matters as
the drafting and enforcement of a code of ethics and the general control of judges’ conduct.
•

The legal profession as a whole lacked any central body to represent it or to lay down and enforce any
code of professional standards.

•

Many members of the legal profession treated the judges with a lack of respect and indeed participated
in the practice of the payment of bribes to judges.

In addition we had the opportunity of discussing the training of law students. Several people underlined the
necessity of teaching the young at the outset of their careers the importance of establishing and maintaining the
highest standards of integrity among all those who practised or administered the law.
3.2 The Way Ahead
For the reasons we set out in our Report, and in particular paragraphs 2.1-2.5, something must be done to change
the present way in which justice is administered in Ukraine. We believe that the Foundation is in a position to
assist with this change and we ourselves are very willing to do all we can to help.
In order for change to be brought about, however, it is essential that the will to change should exist at the very
highest levels both in the Government and among the judges themselves.
As will be seen, we propose, subject to the agreement of the authorities in Ukraine, to return to Kiev early in
2009 to discuss in detail the nature of the help that the Foundation could give. It will be important that on that
occasion we should be able to meet those who are in a position to ensure that any agreed changes are in fact put
into effect.
We would therefore welcome the opportunity of meeting the President and the Prime Minister, if that is
possible, as well as the Government Ministers who are responsible for the administration of justice. We would
also like to meet as many Supreme Court judges as possible as well as some judges at lower levels.
In addition it would be helpful to meet representatives of the Bar Association and of any other body that
represents the collective interests of the legal profession.
It also occurs to us that it would be useful to try to arouse the interest and the enthusiasm of the public in
support of an improved legal system. Consideration could therefore be given to notifying the Press about our next
visit.
At this stage it is too early to make other than tentative proposals as to the nature of the help we can give, but
we believe that the Foundation can assist in at least some of the following areas:
•
The attitude of the judges
The most important thing is to change the attitude of the judges themselves. A judge holds an office of great
responsibility and his or her integrity should be beyond reproach. The task of the judge is to administer the law
fairly between the parties to any proceedings to the utmost of his or her ability. We would hope to make this
point cogently both in seminars and in informal discussions.
•
The selection of judges
We would expect to hold discussions on the qualifications that a judge needs and how a system can be
devised to ensure that good lawyers are attracted to apply for the office of judge.
•
The training of judges
Legal knowledge can be imparted at a school of law or at some other academic institution but we believe that
the training of judges, both at any probationary stage and later, should be organised by the judiciary itself. We
could advise about the establishment of a body similar to the Judicial Studies Board in England and Wales.
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•
A code of ethics and discipline
We understand that work in this area is already in train. The Foundation would be glad to help with any
drafting or advice.
•
The structure of the courts
If requested to do so, the Foundation could give advice on the structure of the courts and in particular on any
systems of appellate courts.
•
The legal profession in Ukraine
The Foundation would be able to give advice on the establishment of representative bodies for the legal
profession and on a code of professional standards.
•
Specific legal topics
If asked to do so, the Foundation would be able to arrange lectures and seminars on specific legal topics,
including competition law, international arbitration, the principles of EU law and alternative dispute
resolution.
•
Law students
The Foundation would be able to arrange for lectures and seminars for law students on legal ethics, but at this
stage it is thought that the main thrust of the Foundation’s efforts should be concentrated on the judiciary and,
to a lesser extent, on practising members of the legal profession.
3.3 A Tentative Programme
The first step will be for a small party of (perhaps) three, including Sir Brian Neill and Sir Henry Brooke, to visit
Kiev in March 2009 to hold discussions on the lines suggested above.
Thereafter, plans can be made for a series of active meetings and discussions with judges and others with a
view to implementing the proposed changes. In 2009 it should be possible to arrange 3 visits of 4 to 5 days in
(say) April-May, July and October 2009.
3.4 Funding for the Project
In order for the project to be successful it is essential that it is adequately funded. It is probable that some of those
who take part from the UK will give their services on a pro bono basis or for very modest fees, but the overall
costs will be substantial. Travel and hotel costs will have to be met, and experience has shown that hotels in Kiev
are expensive. In addition to the cost of venues for training events, participants from Ukraine are likely to have to
incur some expenses and it will be important to secure the help of first-class interpreters.
It is understood that funding is already available to meet some initial expenditure, but the question of longterm funding needs to be addressed as soon as possible.

Brian Neill
Henry Brooke
December 2008
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APPENDIX I

The Constitution of Ukraine
Chapter VIII

Justice

Article 124
•
•
•
•
•

Justice in Ukraine is administered exclusively by the courts. The delegation of the functions of the courts,
and also the appropriation of these functions by other bodies or officials, shall not be permitted.
The jurisdiction of the courts extends to all legal relations that arise in the State.
Judicial proceedings are performed by the Constitutional Court of Ukraine and courts of general jurisdiction.
The people directly participate in the administration of justice through people’s assessors and jurors.
Judicial decisions are adopted by the courts in the name of Ukraine and are mandatory for execution
throughout the entire territory of Ukraine.

Article 125
•
•
•
•
•

In Ukraine, the system of courts of general jurisdiction is formed in accordance with the territorial
principle and the principle of specialisation.
The Supreme Court of Ukraine is highest judicial body in the system of courts of general jurisdiction.
The respective high courts are the highest judicial bodies of specialised courts.
Courts of appeal and local courts operate in accordance with the law.
The creation of extraordinary and special courts shall not be permitted.

Article 126
•
•
•
•
•

The independence and immunity of judges are guaranteed by the Constitution and the laws of Ukraine.
Influencing judges in any manner is prohibited.
A judge shall not be detained or arrested without the consent of the Verkhovna Rada of Ukraine, until a
verdict of guilty is rendered by a court.
Judges hold office for permanent terms, except judges of the Constitutional Court of Ukraine, and judges
appointed to the office of judge for the first time.
A judge is dismissed from office by the body that elected or appointed him or her in the event of:
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1)
2)
3)
4)
5)
6)
7)
8)
9)
•
•

the expiration of the term for which he or she was elected or appointed;
the judge’s attainment of the age of sixty-five;
the impossibility to exercise his or her authority for reasons of health;
the violation by the judge of requirements concerning incompatibility;
the breach of oath by the judge;
the entry into legal force of a verdict of guilty against him or her;
the termination of his or her citizenship;
the declaration that he or she is missing, or the pronouncement that he or she is dead;
the submission by the judge of a statement of resignation or of voluntary dismissal from office.

The authority of the judge terminates in the event of his or her death.
The State ensures the personal security of judges and their families.

Article 127
•
•

•

•
•
•

Justice is administered by professional judges and, in cases determined by law, people’s assessors and
jurors.
Professional judges shall not belong to political parties and trade unions, take part in any political activity,
hold a representative mandate, occupy any other paid positions, perform other remunerated work except
scholarly, teaching and creative activity.
A citizen of Ukraine, not younger than the age of twenty-five, who has a higher legal education and has
work experience in the sphere of law for no less than three years, has resided in Ukraine for no less than
ten years and has command of the state language, may be recommended for the office of judge by the
Qualification Commission of Judges.
Persons with professional training in issues of jurisdiction of specialised courts may be judges of these
courts. These judges administer justice only as members of a collegium of judges.
Additional requirements for certain categories of judges in terms of experience, age and their professional
level are established by law.
Protection of the professional interests of judges is exercised by the procedure established by law.

Article 128
•

•

The first appointment of a professional judge to office for a five-year term is made by the President of
Ukraine. All other judges, except the judges of the Constitutional Court of Ukraine, are elected by the
Verkhovna Rada of Ukraine for permanent terms by the procedure established by law.
The Chairman of the Supreme Court of Ukraine is elected to office and dismissed from office by the
Plenary Assembly of the Supreme Court of Ukraine by secret ballot, by the procedure established by
law.

Article 129
•
•
•

In the administration of justice, judges are independent and subject only to the law.
Judicial proceedings are conducted by a single judge, by a panel of judges, or by a court of the jury.
The main principles of judicial proceedings are:
1)
2)
3)
4)

legality;
equality before the law and the court of all participants in a trial;
ensuring that the guilt is proved;
adversarial procedure and freedom of the parties to present their evidence to the court and to
prove the weight of evidence before the court;
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5)
6)
7)
8)

prosecution by the procurator in court on behalf of the State;
ensuring the right of an accused person to a defence;
openness of a trial and its complete recording by technical means;
ensuring complaint of a court decision by appeal and cassation, except in cases established by
law;
9) the mandatory nature of court decisions.
•
•

The law may also determine other principles of judicial proceedings in courts of specific judicial jurisdiction.
Persons guilty of contempt of court or of showing disrespect toward the judge are brought to legal liability.

Article 130
•
•

The State ensures funding and proper conditions for the operation of courts and the activity of judges.
Expenditures for the maintenance of courts are allocated separately in the State Budget of Ukraine.
Judges’ self-management operates to resolve issues of the internal affairs of courts.

Article 131
•

The High Council of Justice operates in Ukraine, whose competence comprises:
1) forwarding submissions on the appointment of judges to office or on their dismissal from office;
2) adopting decisions in regard to the violation by judges and procurators of the requirements
concerning incompatibility;
3) exercising disciplinary procedure in regard to judges of the Supreme Court of Ukraine and judges
of high specialised courts, and the consideration of complaints regarding decisions on bringing
to disciplinary liability judges of courts of appeal and local courts, and also procurators.

•

•

The High Council of Justice consists of twenty members. The Verkhovna Rada of Ukraine, the President of
Ukraine, the Congress of Judges of Ukraine, the Congress of Advocates of Ukraine, and the Congress
of Representatives of Higher Legal Educational Establishments and Scientific Institutions, each appoint
three members to the High Council of Justice, and the All-Ukrainian Conference of Employees of the
Procuracy — two members of the High Council of Justice.
The Chairman of the Supreme Court of Ukraine, the Minister of Justice of Ukraine and the Procurator
General of Ukraine are ex officio members of the High Council of Justice.
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APPENDIX II

The Bangalore Principles
Of Judicial Conduct 2002

Preamble
WHEREAS the Universal Declaration of Human Rights recognizes as fundamental the principle that everyone is
entitled in full equality to a fair and public hearing by an independent and impartial tribunal, in the determination
of rights and obligations and of any criminal charge.
WHEREAS the International Covenant on Civil and Political Rights guarantees that all persons shall be equal
before the courts, and that in the determination of any criminal charge or of rights and obligations in a suit at
law, everyone shall be entitled, without undue delay, to a fair and public hearing by a competent, independent
and impartial tribunal established by law.
WHEREAS the foregoing fundamental principles and rights are also recognized or reflected in regional human
rights instruments, in domestic constitutional, statutory and common law, and in judicial conventions and traditions.
WHEREAS the importance of a competent, independent and impartial judiciary to the protection of human rights
is given emphasis by the fact that the implementation of all the other rights ultimately depends upon the proper
administration of justice.
WHEREAS a competent, independent and impartial judiciary is likewise essential if the courts are to fulfil their
role in upholding constitutionalism and the rule of law.
WHEREAS public confidence in the judicial system and in the moral authority and integrity of the judiciary is of
the utmost importance in a modern democratic society.
WHEREAS it is essential that judges, individually and collectively, respect and honour judicial office as a public
trust and strive to enhance and maintain confidence in the judicial system.
WHEREAS the primary responsibility for the promotion and maintenance of high standards of judicial conduct
lies with the judiciary in each country.
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AND WHEREAS the United Nations Basic Principles on the Independence of the Judiciary are designed to secure
and promote the independence of the judiciary, and are addressed primarily to States.
THE FOLLOWING PRINCIPLES are intended to establish standards for ethical conduct of judges. They are
designed to provide guidance to judges and to afford the judiciary a framework for regulating judicial conduct.
They are also intended to assist members of the executive and the legislature, and lawyers and the public in
general, to better understand and support the judiciary. These principles presuppose that judges are accountable
for their conduct to appropriate institutions established to maintain judicial standards, which are themselves
independent and impartial, and are intended to supplement and not to derogate from existing rules of law and
conduct which bind the judge.

Value 1:

INDEPENDENCE

Principle:
Judicial independence is a pre-requisite to the rule of law and a fundamental guarantee of a fair trial. A judge shall
therefore uphold and exemplify judicial independence in both its individual and institutional aspects.
Application:
1.1

A judge shall exercise the judicial function independently on the basis of the judge’s assessment of
the facts and in accordance with a conscientious understanding of the law, free of any extraneous
influences, inducements, pressures, threats or interference, direct or indirect, from any quarter or
for any reason.

1.2

A judge shall be independent in relation to society in general and in relation to the particular
parties to a dispute which the judge has to adjudicate.

1.3

A judge shall not only be free from inappropriate connections with, and influence by, the executive
and legislative branches of government, but must also appear to a reasonable observer to be free
therefrom.

1.4

In performing judicial duties, a judge shall be independent of judicial colleagues in respect of
decisions which the judge is obliged to make independently.

1.5

A judge shall encourage and uphold safeguards for the discharge of judicial duties in order to
maintain and enhance the institutional and operational independence of the judiciary.

1.6

A judge shall exhibit and promote high standards of judicial conduct in order to reinforce
public confidence in the judiciary which is fundamental to the maintenance of judicial
independence.

Value 2:

IMPARTIALITY

Principle:
Impartiality is essential to the proper discharge of the judicial office. It applies not only to the decision itself but
also to the process by which the decision is made.
Application:
2.1

A judge shall perform his or her judicial duties without favour, bias or prejudice.
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2.2

A judge shall ensure that his or her conduct, both in and out of court, maintains and enhances
the confidence of the public, the legal profession and litigants in the impartiality of the judge and
of the judiciary.

2.3

A judge shall, so far as is reasonable, so conduct himself or herself as to minimise the
occasions on which it will be necessary for the judge to be disqualified from hearing or deciding
cases.

2.4

A judge shall not knowingly, while a proceeding is before, or could come before, the judge,
make any comment that might reasonably be expected to affect the outcome of such proceeding
or impair the manifest fairness of the process. Nor shall the judge make any comment in public
or otherwise that might affect the fair trial of any person or issue.

2.5

A judge shall disqualify himself or herself from participating in any proceedings in which the
judge is unable to decide the matter impartially or in which it may appear to a reasonable
observer that the judge is unable to decide the matter impartially. Such proceedings include, but
are not limited to, instances where

2.5.1 The judge has actual bias or prejudice concerning a party or personal knowledge of disputed
evidentiary facts concerning the proceedings;
2.5.2 The judge previously served as a lawyer or was a material witness in the matter in controversy; or
2.5.3 The judge, or a member of the judge’s family, has an economic interest in the outcome of the
matter in controversy:
Provided that disqualification of a judge shall not be required if no other tribunal can be constituted
to deal with the case or, because of urgent circumstances, failure to act could lead to a serious
miscarriage of justice.

Value 3:

INTEGRITY

Principle:
Integrity is essential to the proper discharge of the judicial office.
Application:
3.1
3.2

Value 4:

A judge shall ensure that his or her conduct is above reproach in the view of a reasonable observer.
The behaviour and conduct of a judge must reaffirm the people’s faith in the integrity of the
judiciary. Justice must not merely be done but must also be seen to be done.

PROPRIETY

Principle:
Propriety, and the appearance of propriety, are essential to the performance of all of the activities of a judge.
Application:
4.1

A judge shall avoid impropriety and the appearance of impropriety in all of the judge’s activities.
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4.2.

As a subject of constant public scrutiny, a judge must accept personal restrictions that might be
viewed as burdensome by the ordinary citizen and should do so freely and willingly. In
particular, a judge shall conduct himself or herself in a way that is consistent with the dignity of
the judicial office.

4.3.

A judge shall, in his or her personal relations with individual members of the legal profession who
practise regularly in the judge’s court, avoid situations which might reasonably give rise to the
suspicion or appearance of favouritism or partiality.

4.4

A judge shall not participate in the determination of a case in which any member of the judge’s
family represents a litigant or is associated in any manner with the case.

4.5

A judge shall not allow the use of the judge’s residence by a member of the legal profession to
receive clients or other members of the legal profession.

4.6

A judge, like any other citizen, is entitled to freedom of expression, belief, association and
assembly, but in exercising such rights, a judge shall always conduct himself or herself in such a
manner as to preserve the dignity of the judicial office and the impartiality and independence of
the judiciary.

4.7

A judge shall inform himself or herself about the judge’s personal and fiduciary financial interests
and shall make reasonable efforts to be informed about the financial interests of members of the
judge’s family.

4.8

A judge shall not allow the judge’s family, social or other relationships improperly to influence
the judge’s judicial conduct and judgment as a judge.

4.9

A judge shall not use or lend the prestige of the judicial office to advance the private interests of
the judge, a member of the judge’s family or of anyone else, nor shall a judge convey or permit
others to convey the impression that anyone is in a special position improperly to influence the
judge in the performance of judicial duties.

4.10

Confidential information acquired by a judge in the judge’s judicial capacity shall not be used or
disclosed by the judge for any other purpose not related to the judge’s judicial duties.

4.11

Subject to the proper performance of judicial duties, a judge may:

4.11.1 write, lecture, teach and participate in activities concerning the law, the legal system, the
administration of justice or related matters;
4.11.2 appear at a public hearing before an official body concerned with matters relating to the law, the
legal system, the administration of justice or related matters;
4.11.3 serve as a member of an official body, or other government commission, committee or advisory
body, if such membership is not inconsistent with the perceived impartiality and political
neutrality of a judge; or
4.11.4 engage in other activities if such activities do not detract from the dignity of the judicial office or
otherwise interfere with the performance of judicial duties.
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4.12

A judge shall not practise law whilst the holder of judicial office.

4.13

A judge may form or join associations of judges or participate in other organisations representing
the interests of judges.

4.14

A judge and members of the judge’s family, shall neither ask for, nor accept, any gift, bequest,
loan or favour in relation to anything done or to be done or omitted to be done by the judge in
connection with the performance of judicial duties.

4.15

A judge shall not knowingly permit court staff or others subject to the judge’s influence, direction
or authority, to ask for, or accept, any gift, bequest, loan or favour in relation to anything done or
to be done or omitted to be done in connection with his or her duties or functions.

4.16

Subject to law and to any legal requirements of public disclosure, a judge may receive a token
gift, award or benefit as appropriate to the occasion on which it is made provided that such gift,
award or benefit might not reasonably be perceived as intended to influence the judge in the
performance of judicial duties or otherwise give rise to an appearance of partiality.

Value 5:

EQUALITY

Principle:
Ensuring equality of treatment to all before the courts is essential to the due performance of the judicial office.
Application:
5.1

A judge shall be aware of, and understand, diversity in society and differences arising from various
sources, including but not limited to race, colour, sex, religion, national origin, caste, disability,
age, marital status, sexual orientation, social and economic status and other like causes
(“irrelevant grounds”).

5.2

A judge shall not, in the performance of judicial duties, by words or conduct, manifest bias or
prejudice towards any person or group on irrelevant grounds.

5.3

A judge shall carry out judicial duties with appropriate consideration for all persons, such as
the parties, witnesses, lawyers, court staff and judicial colleagues, without differentiation on any
irrelevant ground, immaterial to the proper performance of such duties.

5.4

A judge shall not knowingly permit court staff or others subject to the judge’s influence, direction
or control to differentiate between persons concerned, in a matter before the judge, on any
irrelevant ground.

5.5

A judge shall require lawyers in proceedings before the court to refrain from manifesting, by
words or conduct, bias or prejudice based on irrelevant grounds, except such as are legally
relevant to an issue in proceedings and may be the subject of legitimate advocacy.

Value 6:

COMPETENCE AND DILIGENCE

Principle:
Competence and diligence are prerequisites to the due performance of judicial office.
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Application:
6.1

The judicial duties of a judge take precedence over all other activities.

6.2

A judge shall devote the judge’s professional activity to judicial duties, which include not only
the performance of judicial functions and responsibilities in court and the making of decisions,
but also other tasks relevant to the judicial office or the court’s operations.

6.3

A judge shall take reasonable steps to maintain and enhance the judge’s knowledge, skills and
personal qualities necessary for the proper performance of judicial duties, taking advantage for
this purpose of the training and other facilities which should be made available, under judicial
control, to judges.

6.4

A judge shall keep himself or herself informed about relevant developments of international law,
including international conventions and other instruments establishing human rights norms.

6.5

A judge shall perform all judicial duties, including the delivery of reserved decisions, efficiently,
fairly and with reasonable promptness.

6.6

A judge shall maintain order and decorum in all proceedings before the court and be patient,
dignified and courteous in relation to litigants, jurors, witnesses, lawyers and others with whom
the judge deals in an official capacity. The judge shall require similar conduct of legal
representatives, court staff and others subject to the judge’s influence, direction or control.

6.7

A judge shall not engage in conduct incompatible with the diligent discharge of judicial duties.

IMPLEMENTATION
By reason of the nature of judicial office, effective measures shall be adopted by national judiciaries to provide
mechanisms to implement these principles if such mechanisms are not already in existence in their jurisdictions.
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APPENDIX III

Lord Bingham’s Explanation Of
The Meaning Of The Rule Of Law

1

2

In “The Rule of Law” Lord Bingham has clarified the meaning of the rule of law. He said that the “core of the
existing principle of [the rule of law is] … that all persons and authorities within the state, whether public or private,
should be bound by and entitled to the benefit of laws publicly and prospectively promulgated and publicly
administered by the courts.”
He then identified the following eight sub-rules of the rule of law:
1.

The law must be accessible and, so far as possible, be intelligible, clear and predictable;

2.

Questions of legal right and liability should originally be resolved by application of the law and
not by the exercise of discretion;

3.

The law applies equally to all, except to the extent that objective differences justify differentiation;

4.

The law must afford adequate protection of fundamental human rights;

5.

Means must be provided for resolving, without prohibitive cost or inordinate delay, bona fide
civil disputes which the parties themselves are unable to resolve;

6.

Ministers and public officers at all levels must exercise the powers conferred on them reasonably,
in good faith, for the purpose for which the powers were conferred and without exercising the
limits of such powers;

7.

Judicial and other adjudicative procedures must be fair and independent;

8.

There must be compliance by the state with its international law obligations.

1 66 Cambridge Law Journal (2007) 67 at p 69.
2 Lord Bingham has been the most distinguished and respected judge in the United Kingdom in modern times. He served as a senior judge for 28 years between 1980 and 2008. During that time he had the unique experience of holding all three of the
most senior judicial posts: Master of the Rolls (1992-1996), Lord Chief Justice (1996-2000) and senior Law Lord (2000-2008).
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